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Date of audit: 25th April 2017 and 30th April 2017
Date of report: Completed 1st May 2017
Auditor: Catherine Scarlett
Contact: cathscarlett@icloud.com
Reason for audit: Concerns raised by Cllr Andy Strangeway regarding disability access of crossing 
and new footway constructed in 2017

Works done: widening of footway around outside of car park including new kerbing on the car park 
side narrowing of car park exit/ entrance onto Pavement, resiting of bollard, one new dropped kerb 
added from new footway onto the car park plus footpath widened after a dropped kerb. Further 
work done by 30th April - addition of double yellow lines and car parking spaces.
Works done did not alter the crossing or the footpath dropped kerb near the drain cover.

Areas of concern highlighted by Cllr Strangeway:
1) Depth of the kerbs on either side of the crossing.
2) Bollard on new footway in centre of the footway and access to the crossing.
3) Lack of tactile paving on the new dropped kerb
4) Direction sign and kerb at end of footway
5) Dropped kerb on narrow footway

Legislation and guidance:

Guidance used to inform the report:
1) BS8300: Design of buildings and their approaches to meet the needs of disabled people - 

Code of practice (2009)
2) DETR document 1999: Guidance on the use of tactile paving
3) DETR document 2002: Inclusive Mobility - A guide to best practice on access to pedestrian and 

transport infrastructure.
Legislation and guidance on legislation:
4) Equality Act 2010
5) EHRC document: Technical guidance on the Public Sector Equality Duty 2014

Findings:

1) Zebra Crossing

Original layout
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New layout

1.1. The crossing itself has not been altered but the new footway that it leads to (around the car 
parking area) has been altered and the tactile paving area extended.

1.2. The crossing is wider than a minimum width, the tactile paving is laid out correctly on either 
side and is of the correct colour and profile. However, if crossing towards the car parking area, on 
reaching the new footway it is not clear which route you are expected to take, especially for visually 
impaired people (there is no tactile paving at the edge of the footway near the dropped kerb to the 
car park) or wheelchair users who have a lower line of sight.

1.3 Concern number 1 is that the kerb upstands should be less than 6mm (Inclusive mobility 
section 3.13) so the footpath and carriageway are as close to being flush as possible. The kerbs on 
either side of this crossing are at heights of between 20mm and 40mm. This creates a tripping 
hazard for ambulatory disabled people, children, people with visual impairments and elderly 
people. It is also extremely hazardous for wheelchair users as the front castors of a great many 
wheelchairs will not run over an obstacle of that height and will come to an abrupt stop, risking 
tipping the wheelchair user forward out of the chair. This is especially a risk for people rushing to 
complete the crossing.

1.4. Excerpts from the 2002 document 'Inclusive Mobility - A guide to best practice...'

"From October 2004, service providers may have to alter the physical features of premises if the 
service continues to be impossible or unreasonably difficult or disabled people to use.
Requirements apply to facilities and services in the pedestrian environment."
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"There is no suggestion that highway authorities should set out to reconfigure existing installations. 
It would be useful however, to take the opportunity to review existing sites in the course of 
maintenance or other major works, with a view to bringing them into line with guidance."

1.5. Note that the second quote was intended to stop councils rushing out and changing all existing 
crossings in 2002. It is now 15 years since this document was released and even if the opportunity 
hadn't arisen before the current works were carried out, the crossing and surrounding area should 
have been fully evaluated and brought up to standard in the course of the works.

1.6 Whilst the crossing itself and the kerb of the new footway nearest the crossing have not been 
changed, as the footway has been extended in width a new kerb has been installed. This is also of 
a height of between 20mm and 27mm and so has been installed counter to the guidance. Despite 
this, the works have been passed and signed off as satisfactory.

2) Bollard

Original layout

New layout

2.1. Inspection of photographs show that the bollard has been removed to lay the footway
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and then replaced - the mortar at the base is new and the bollard has been turned so that the 
contrasting section at the top is no longer showing both red and white on both sides.
2.2. The bollard is 960mm tall and it situated close to the centre of the footway and in the centre of 
the entrance/ exit to the crossing.

2.3. BS8300 5.7.1.1. States "Street furniture should be at the boundary or beyond access routes 
and should be clearly apparent.

2.4. BS8300 5.7.1.2. States "Bollards should not be incorporated within an access route. They 
should be at least 1000mm high and should contrast visually against the background...They should 
incorporate a 150mm deep contrasting strip at the top.

2.5 Inclusive Mobility 3.7 states "Posts, poles and bollards should leave minimum footway widths."

2.6 Inclusive Mobility 2.2 gives minimum width as 1200mm.

2.7 BS8300 5.2 gives minimum widths of new footways as 1800mm and existing footways as 
1200mm.

2.8 The bollard is supposedly there to stop cars using the crossing as an entrance to the car park. 
This is a very dubious reason as cars would not normally use a pedestrian crossing as an entrance 
or exit. It therefore does not serve a legitimate purpose. It is under guideline height, is not 
completely contrasting with surroundings and is a hazardous obstruction in an access route, 
leaving less than the minimum width on either side and is in the way of people seeking to enter and 
exit a crossing.

2.9  The bollard was obviously removed during the construction stage of the footway as it has been 
turned (compare the red/ white strip on the before and after photographs for evidence). This should 
not have been replaced.

2.10. The only solution to this is to remove the bollard.

3) Footway

Original layout
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New layout
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3.1. It can be seen from the photographs that the footway has been widened to  2070mm wide 
between kerbs.

3.2 The footway curves around the edge of the car park. It has been extended by approximately 
400mm and is approximately 1000mm wider. A dropped kerb has been installed that leads down 
into the car park but has no tactile paving and has no contrast with the surrounding paving. A 
directional bollard has been added to point to the exit. This presents a very thin profile along the 
footway that is very difficult to see as it blends in with the one at the other side of the entrance. At 
the other side of the bollard is a shallow, variable kerb (40mm nearest bollard to 20mm on right 
side) onto  a narrow (1180mm) raised (35mm higher than tarmac) brick strip that marks the edge of 
the car park. When we arrived to undertake the audit there was a large van parked near the 
dropped kerb (where the car is in the photograph above), obstructing any view from the dropped 
kerb down the car park. The dropped kerb directs pedestrians and wheelchair users into the car 
park. It is then necessary to turn right to spot a very narrow dropped kerb onto the footpath, next to 
a drain cover in front of the black door of the shop - the two dropped kerbs are 5110mm apart. It is 
difficult to know where to start with listing the problems with this layout.

3.3 It appears that the thinking behind the footway was to direct people (coming over the B1246 
crossing to go to the church or town centre) around the outside of the car park. However, the 
pavement is blocked at the end by the bollard, leaving people to look for a way across. Either 
walking past the bollard and across the bricked car park entrance, or down the dropped kerb and 
into the car park. 

3.4 Having confused pedestrians near an entrance/ exit to a car park is a safety hazard in itself but 
this is added to for disabled people

3.5 Visually impaired people will not be able to detect the dropped kerb as there is no tactile 
surface. As the dropped kerb also starts opposite a lamp standard with only 980mm between the 
two and the drop is not easy to spot, this creates a trip hazard for ambulant people and is a danger 
to wheelchair users who are suddenly subjected to a steep crossfall - potentially causing them to 
lose control and slide down the dropped kerb sideways. The dropped kerb is also of a 12.8% 
incline which is much steeper than the maximum 8% (Inclusive Mobility s3.13) They will therefore 
be directed toward the end of the footpath where they are highly likely to bump into the direction 
bollard which is end on and too thin to detect with poor eyesight. It tapers near the base to virtually 
nothing and so will be unlikely to be detected by either a guide dog or with a cane. If that is 
bypassed then there is a kerb leading onto an uneven surface with a hard edged cross kerb in the 
road. The tripping hazard then continues along the length of the brick section followed by an 
uneven kerb at the other side (60mm to 80mm). This hazard is also coupled with the entrance/ exit 
of a car park that is poorly signposted so drivers are likely to be distracted by looking for where 
they need to be going.

3.6 If a visually impaired person does detect the dropped kerb into the car park they are then 
directed forward into the body of the car park, with no sense of which direction they need to take to 
get to a footpath. There is a high risk of either walking into a car parked in the space next to the 
dropped kerb or into the path of a car looking for the exit (or car entering through that way, looking 
for a space). 

3.7 There are similar issues for people with walking difficulties, people of short stature, children 
and wheelchair users who are particularly vulnerable when directed through a car park inside the 
exit. If there are cars parked near the dropped kerb from the new footway then all people who are 
below the height of the vehicle roof are unlikely to be seen by car drivers looking for an exit and are 
vulnerable to being knocked down, especially if they are also looking for where they need to be 
going.
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3.8 Inclusive Mobility s5.1 states
"Provision should be made for car parking spaces for disabled motorists wherever conventional 
parking spaces are provided..."
There are no bays marked out as bays for disabled motorists.

3.9 Guidance on the use of tactile paving 1.3 states "Consider the surrounding environment, taking 
into account the arrangement of crossing facilities. The condition of the surrounding footway should 
be examined and hazards, for example, uneven pavements removed and obstacles, for example, 
street furniture, repositioned."

3.10 As the dropped kerb leads pedestrians into a dangerous situation, the use of tactile paving 
here would be very contentious. In a normal situation where a dropped kerb led into a safe area 
and the intention was to direct people to it, there should be an 800mm strip of tactile edging so that 
visually impaired people were able to detect the change of direction needed. However, this whole 
area presents so many dangers to visually impaired people that all I can do is recommend an 
emergency audit of the area by an independent and NRAC accredited access consultant.

4) Dropped kerb to Pavement pavement

Original layout

New layout (in first photograph it is in front of the right hand black door)
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4.1 This is the only designated pedestrian dropped kerb on the footpath leading to the shops at the 
side of the car park.

4.2 The before and after photographs show that there has been no change to the dropped kerb 
itself. The footpath has been built out beyond the dropped kerb and contains a directional bollard. 
There is apparently a more pedestrian friendly drainage cover on order for the drain.BS8300 5.6 
states that "drainage gratings should be positioned away from access routes for preference. Slots 
should be no wider than 13mm and round holes no more than 18mm in diameter." The slots on this 
drain cover are 36mm wide and the drain encroaches on the dropped kerb area by 100mm.

4.3 The dropped kerb is at a direction of 90 degrees from the dropped kerb from the footway at a 
distance of 5110mm. It is necessary to cross the path of cars entering or exiting the car park (it is 
not clear as there is no signage) to be able to reach it.

4.4 Just taking the dropped kerb in isolation from the rest of the layout, it it necessary to make a 90 
degree turn while negotiating the kerb to be in line with the direction of the pavement.

4.5 Inclusive mobility 2.3 states that 
"Manoeuvring space is needed for a wheelchair to turn corners or turn around. Skilled users of 
manual wheelchairs can turn though 360 degrees in a space no more than 1500mmx1500mm, but 
this is insufficient for larger chairs..."

4.6 The width of the pavement to the kerb is 1050mm which is obviously a lot less than 1500mm. It 
also has an incline of 8.4%, which is on the steep side. The kerb height is 25mm and so is much 
greater than the permitted maximum of 6mm. Even though the dropped kerb was pre-existing, 
there was an attempt to widen it and the path was widened beyond it. It should have been moved 
or the footway widened. Existing features should be assessed against the standards and changed 
to meet standards when part of a major scheme.

4.7 The directional bollard should not have had a tapering base as this makes it difficult to detect 
by a visually impaired person who is wholly reliant on a cane for detecting obstacles. There are 
directional bollards that are the same width all the way to the ground.

4.8 Again, this feature is part of an area that is extremely hazardous to many groups of disabled 
people and ERYC should, as an emergency, seek the services of an independent and fully 
accredited access consultant.

5) Points of legislation

5.1 The guidance given in 'Inclusive Mobility...' and 'A guide on the use of tactile paving' is often 
seen as being optional as it is 'guidance'.

5.2 However, this needs to be taken in the context of the Equality Act 2010 as a whole and, in 
particular, the Public Sector Equality Duty.
In providing pavements etc, ERYC is a service provider and has the additional duties imposed by 
the PSED as well.
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5.3 In the Equality Act, service providers have a duty to provide reasonable adjustments to 
provision, criteria and practice in all situations where disabled people are at a substantial 
disadvantage when compared with non-disabled people.

5.4 This is an anticipatory duty, meaning that barriers for the majority of disability groups are 
foreseen and removed. The categories of impairments mentioned in this report are well known and 
therefore predictable.

5.5 Failing to remove barriers where it is reasonable to do so is discrimination by failure to provide 
reasonable adjustments and is therefore unlawful.

5.6 The Public Sector Equality Duty (s149 of EA2010) has three central tenets:
1) Eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by 

or under the Act.
2) Advance equality of opportunity between persons who share a relevant protected characteristic 

and persons who do not share it.
3) Foster good relations between persons who share a relevant protected characteristic and 

persons who do not share it.

5.7 Eliminating discrimination and ensuring equality of opportunity in this case means that disabled 
people should have the same opportunity to use this area to access their wider community and 
remain as safe as anyone who does not have a disability. 

5.8 Given the barriers put in the way of disabled people in this small area of Pocklington, it is my 
opinion that ERYC has failed to carry out its duties under s149 of EA2010 and also has failed to 
make reasonable adjustments to physical features under s20 of EA2010. The safety aspects of this 
are also such that I suspect that Health and Safety laws (and possibly Human Rights laws) have 
been breached but that is beyond my knowledge of legislation.

5.9 Section 5 of the Technical guidance to the PSED deals with due regard. Sections 5.15 to 5.20 
deal with ensuring a sound evidence base.

5.10 I have seen the document summarising this job. It has a tick box at the bottom with the 
protected characteristics listed in the first column and then tick boxes saying 'positive effect', 
'neutral effect', 'negative effect'. There is no space for justifying these ticks. In this case the positive 
effect box has been ticked for disability. When questioned, the person who signed this form off did 
not show any understanding of the issues involved. 

5.11 In s19 of the technical guidance, it states
"Where one or more aims of the duty have been identified as being relevant to a function in relation 
to one or more protected characteristics, a body subject to the duty should consider whether it has 
sufficient evidence to give proper consideration to the potential impact of the function on people 
with those protected characteristics.
This will include consideration of whether it has sufficient understanding of the particular 
disadvantages, different needs and/ or disproportionately low participation.."

5.12 It is my opinion that proper evidence has not been sought and that the people tasked with 
carrying out this function did not have sufficient expertise and training to even recognise that they 
did not have the evidence needed to assess the impact on disabled people.

5.13  s5.35 to 5.52 deal with due regard in decision making.

5.14.  S5.37 states
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"A relevant body will only be able to comply with the general equality duty in relation to a decision, 
if the ultimate decision maker:
- understands the body's obligations under the general equality duty
- Has sufficient information
- Demonstrably takes this information into account throughout the decision-making process.

The courts have stressed the importance of having due regard before and at the time that a 
particular policy is being considered, and of exercising the duty with an open mind.
They have also emphasised that, without evidence of 'a structured attempt to focus on the details 
of equality issues', the decision maker is likely to be in difficulties if the decision is challenged."

5.15 s5.45 states
"The courts have established the following principles which a body subject to the duty should take 
into account in making decisions to which the duty applies:
- the duty means that the potential impact of a decision on people with different protected 

characteristics s always taken into account by a body subject to the duty as a mandatory 
relevant consideration.

- Where large numbers of vulnerable people - very many of whom share a relevant protected 
characteristic - are affected consideration of the matters set out in the duty must be very high.

- However, even if the number of people affected by a particular decision may be small...the 
seriousness or extent of discrimination and harassment might be great. The weight given to the 
aims of the duty is not necessarily less when the number of people affected is small.

- When considering the meaning of the previous Disability Equality Duty in the case of Pieretti, 
Wilson L J in the Court of Appeal said that for practical purposes he saw 'little difference 
between a duty to "take due steps to take account" and the duty under section 49(1)(d) to "have 
due regard to...the need to take steps to take account"'. Where that judgement is relevant, and 
steps are not taken in circumstances in which it would have been appropriate for them to be 
taken, i.e. In which they would have been due, a decision maker cannot successfully claim to 
have had due regard to the need to take them.'

5.16  My interpretation of the above points is that there has been a major failure to follow the due 
regard standards of s149 of EA2010.

5.17 Section 5.51 states
"The courts have made it clear that relevant public bodies have been charged with a substantive 
responsibility in discharging the equality duty and in ensuring that there is evidence available, if 
necessary, to demonstrate that the duty has been discharged. It will be difficult for a relevant body 
to persuade a court that it has complied with the general equality duty in the absence of records..

However, the courts have made it clear that it is good practice to keep records showing how they 
have shown due regard. if records are not kept it will make it more difficult, evidentially, for a public 
body to persuade a court that it has complied with the general equality duty. It will be particularly 
important for a body to keep records showing its reasoning where it has decided to take no action 
to further the aims in the duty despite equality being highly relevant to the decision in question. 
Publishing information about how. Particular decision was reached may also in practice reduce the 
likelihood of challenge, including a legal challenge, from happening in the first place. If those 
affected by the decision understand how it was arrived at and can see that all relevant matters 
were considered, they may be less inclined to challenge the decision."

5.18 It is my opinion that the tick box at the end of a decision, especially one that does not call for 
any justification of the decision to tick that particular box, completely fails to satisfy the conditions 
of 'due regard'. ERYC are putting themselves and their individual decision makers at risk of losing 
any legal challenge over their decisions. They need to look urgently at this policy, recognise the 
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negative effect it has on their employees and service users, and decide if this is a risk they wish to 
continue to take. 

5.19. It is essential that British Standards and government guideline documents are followed to the 
letter. If it is impossible for some reason to follow these then those decisions must be fully 
documented an clear reasoning given. If legal challenges are mounted against ERYC, especially if 
those are related to personal injury following accidents caused by designs and construction not 
following guidelines, then ERYC and employees could face criminal charges. Due regard needs to 
be taken far more seriously.

Conclusion

1) The footway, far from having a positive effect for disabled people, is actually hazardous 
especially to visually impaired people, people with ambulant mobility impairments and wheelchair 
users. 
I recommend getting an independent and NRAC registered access consultant to advise on urgent 
remedy work before someone is seriously injured.

2) Given that this has been approved and signed off by ERYC officials, I also recommend urgent 
training for all ERYC decision makers, engineers and building contractors on accessible design 
and the Public Sector Equality Duty. There is also an obvious necessity to commission extensive 
training on disability equality and awareness.

3) ERYC also needs to pay urgent attention to its policies and practices around due regard and 
equality impact assessments and assess whether they really do satisfy the standards set out in the 
Technical Guidance for 'due regard'.
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